
IN THE COURT OF THE CHIEF JUDICIAL MAGISTRATE 
TEZPUR. SONITPUR. 

 
Present:   Smti R. Das 
       Chief  Judicial  Magistrate, 
                 Sonitpur, Tezpur. 
 

G. R. Case No. 2421/2010 
U/s . 447/323 IPC 

 
State 

Vs 

1. Tridip Hazarika. 
      S/o Sri Priya Hazarika 
      Vill : Kusumtola 
      P.S. Jamuguri PS.   

                                                                           …Accused person 

Appearance: 

Counsel for the State      :  Sri N. Das. 

Counsel for the defense  :  Smti D. Singha. 

Offence explained   on    :  4-6-2012. 

Evidence recorded on      : 18-2-2013, 25-4-2013,25-6-2013,19-7-2014. 

Argument heard on         : 14-7-2015. 

Judgment delivered on    : 27-7-2015. 

                      J U D G M E N T 

  The prosecution’s case in brief is that informant Momi Sarmah filed an 

ejahar before the O/C, Jamuguri P.S. on 19-12-10   stating that on the same day at 

about 8:30 a.m. while her husband Pramod Sarmah was taking betel-nut in the 

residence of Nirmal Baruah at Dipatola village, the accused went there being armed 

with a strip of iron and assaulted  on the right hand of her  husband on previous 

grudge causing fracture of his right hand. The accused also assaulted on the left 

hand of her husband causing grievous injuries.  

2.  Upon receipt of the ejahar, the O/C, Jamuguri P.S. registered a case 

being Jamuguri P S Case No. 94/10 u/s 447/325  IPC and started investigation. After 

completion of investigation, police filed charge sheet against the accused Tridip 

Hazarika u/s  447/323 IPC 
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3.  The accused person appeared before the Court and faced trial. Copy 

of the prosecution documents were furnished to the accused person. After hearing 

learned counsel for both sides, particulars of offence u/s 447/323 IPC were explained 

to the accused person. The accused person pleaded not guilty and claimed to be 

tried. 

4.  Prosecution adduced evidence of five witnesses including the 

Investigating Officer of this case. After close of prosecution evidence statement of 

the accused person recorded U/s.313 Cr.P.C. Plea of the accused is denial and 

adduced no evidence in his defence.  

POINTS FOR DETERMINATION 

                              (i)      Whether the accused person on 19-12-10 at 8:30  a.m.   

committed criminal trespass by entering into the property 

of Nirmal Baruah  ? 

                             (ii)    Whether the accused person on 19-12-10 at 8:30 a.m.    

voluntarily caused hurt to Pramod Sarmah   ?  

5.  Heard argument of the learned counsel for the prosecution and the 

defense. Perused the materials on record. 

              DECISION, DISCUSSION AND REASONS THEREOF 

6.  PW1 Momi Sarmah is the informant of this case. In her deposition she 

stated that the occurrence took place on 19-12-10 at about 8 a.m. Her husband went 

to the residence of Nirmal  Baruah and  when he was to take betel-nut the accused 

assaulted her husband on his right  hand from the back side with a strip of iron   

causing fracture of his hand. Thereafter again assaulted on the left hand of her 

husband.  Her husband fell down and son of Nirmal Baruah took her husband to her 

house in a motor cycle. She took her husband to Jamuguri PS and police sent him to 

Dhalaibil PHC. Thereafter her husband was taken to Skylark Hospital, Tezpur. Ext.1 is 

the ejahar and Ext.1(1) is her signature.    

  In her cross P.W.1 deposed that she did not see the occurrence. She 

came to know about the occurrence when Biraj took her husband at about 8:30 a.m. 

She further stated during cross that one month prior to the incident there was an 
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altercation between her husband and Tridip regarding dues of money to Tridip by 

her husband. This witness denied the defence suggestion that as there was dues of 

money to the accused by her husband, so she filed this false case out of conspiration  

against the accused    

 7.  P.W.2 Pramod Sarmah is the victim of this case deposed that  the 

occurrence took place on 19-12-10 at about 6:30 a.m. in the veranda of residence of 

Nirmal Baruah at  Dipatoli.  While he was taking betel-nut in the veranda of Nirmal 

Baruah accused Tridip Hazarika assaulted him with a strip of  iron from the back side 

causing fracture on his right hand. When he tried to save, sustained injury on his left 

hand. As he sustained injury, Biraj Baruah son of Nirmal Baruah took him to his 

house in a motor cycle. His wife took him to the police station and from the police 

station he was taken to Dhalaibil PHC for treatment wherefrom he was referred to 

Tezpur. His right hand was fractured and was under treatment for three months. His 

operation was done at Skylark Hospital by Dr. Dhrubajyoti Deka.     

  In his cross examination P.W.2 deposed that sister-in-law of Nirmal 

Baruah offered betel-nut to him and she and her husband saw the incident. When he 

was assaulted he once raised hulla and neighbouring people came and saw Tridip 

there.  

8.   P.W.3 Tikaram Sarmah deposed that he knows both the accused and 

the informant. About one year ago he heard  from a lady that Tridip Hazarika 

assaulted Pramod Sarmah on the way and except this he knows nothing.  

  In his cross this witness stated that he did not see the occurrence. 

9.  P.W.4 Biraj Baruah deposed that he knows both the accused and the 

informant and about 1/1 ½ years back he heard that an accident took place between 

them on the PWD road at Kusumtola. His cross examination declined.  

10.  P.W.5 Kudrat Ali is the Investigating Officer of this case who deposed 

that on 19-12-10 he was at Jamuguri PS and on that day one Momi Sarmah field a 

written ejahar before the O/C, Jamuguri PS  and accordingly the O/C registered a 

case and endorsed in his name for preliminary investigation. He went to the place of 

occurrence and recorded the statement of the witnesses. He also drew a sketch map 

of the place of occurrence. The injured went to the hospital for treatment at  his 
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own. He arrested the accused finding his involvement with the alleged offence and 

released on bail as the offences alleged were bailable in nature. He also collected the 

medical report of the victim and after completion of preliminary investigation he 

handed over the case diary to the O/C of the police station. SI Hem Kanta Dutta filed 

charge sheet against accused Tridip Hazarika U/s.447/323 of IPC. Ext.2 is the charge 

sheet and Ext.2(1) is the signature of SI Hem Kanta Dutta which he knows. Ext.3 is 

the sketch map and Ext.391) is his signature.  

  In his cross the Investigating Officer deposed that he has not cited 

Tridip Rai Bhuyan, who is the scriber of the ejahar as witness in this case. He further 

stated that PW1 Momi Sarmah did not state before him that her husband was taken 

by Biraj on a motor cycle in injured condition to her house.  

11.  Prosecution has examined altogether five witnesses including the 

Investigating Officer. The PW1 Momi Sarmah is the wife of the injured as well as the 

informant of this case. P.W.2 Pramod Sarmah is the injured himself and P.W.3 

Tikaram Sarmah and P.W.4 Biraj Baruah are the independent witnesses andP.W.5 is 

the Investigating Officer of this case.  The P.W.1 deposed before the court that her 

husband went to the house of one Nirmal Baruah on 19-12-10 at about 8 a.m.  At 

that time the accused person inflicted injury to him with an iron strip as a result her 

husband’s right hand was broken down. She also stated before the court that her 

husband was brought by the son or Nirmal Baruah to her house and was taken to 

Dhalaibil PHC and then to Skylark Hospital.  P.W.2 Pramod Sarmah also deposed the 

same thing stating that after getting injury one Biraj Baruah, son of Nirmal Baruah 

took him to his house and his wife took him to Dhalaibil PHC and then to Tezpur. He 

deposed that his right hand was broken down in two pieces and got operated in 

Skylark Hospital. P.W.3 Tikaram Sarmah had only heard that the accused assaulted  

injured Pramod Sarmah but he had not seen any occurrence. So, it appears that the 

P.W.1 being the wife of the informant had not seen the incident and stated that her 

husband was taken to her by Biraj Baruah. In the deposition of the P.W.2 it is also 

found that he stated that Biraj Baruah was the person who took him to his house 

after getting injury. P.W.4 Biraj Baruah who is stated to be the most material  

witness in the instant case deposed nothing corroborating the evidence  of the P.W.2 

and deposed that the incident of an accident took place on the PWD road and he 

only heard about the same. So, the most vital witness has not corroborated the 
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prosecution case. The PW 2 also deposed that the incident was witnessed by the 

sister-in-law of Nirmal Baruah and her husband but prosecution has failed to bring 

these two witnesses who are stated to be the eye witnesses of this incident.  

Further, it is alleged that the accused had voluntarily caused hurt to victim Pramod 

Sarmah as a result of which his right hand was broken down and they took 

treatment in Dhalaibil PHC and then at Skylark Hospital.   But to corroborate this 

piece of evidence it needs to be supported by some ocular evidence or in absence of 

that by medical evidence. But here in this case no ocular evidence has been found in 

support of injury sustained by the victim. It is also seen that prosecution side has 

failed to examine the Medical Officer and to exhibit the medical report. On perusal of 

the medical report it also appears that there is mention of fracture of right elbow 

joint of the victim but there is no any x-ray report along with medical report. Hence, 

the same cannot be considered. 

12.  To warrant conviction U/s.447 of IPC there must be criminal 

trespass of the accused. Criminal trespass is defined as : 

                       “Whoever enters into or upon property in the possession of 

another with intent to commit an offence or to intimidate, insult or annoy 

any person in possession of such property, or having lawfully entered into 

or upon such property, unlawfully remains there with intent thereby to 

intimidate, insult or annoy any such person, or with intent to commit an 

offence is said to commit “criminal trespass”.   

13.  Upon going through the entire evidence brought forward by the 

prosecution it appears that the accused came with an iron strip inflicted injury on 

him in the house of Nirmal Baruah. As discussed earlier version of the victim (PW2)  

has not been corroborated by any other witnesses. Moreover, the so called eye 

witness P.W.4 Biraj Baruah stated a different story and deposed that incident took 

place on the PWD road. So, this is a major contradiction on the part of the 

prosecution which cannot be brushed aside. So, in view of the above discussion it is 

found that prosecution has not been able to establish the offence U/s.447 of IPC 

against the accused. 

14.  To warrant conviction U/s.323 of IPC, there must be 

voluntarily causing hurt to the injured by the accused person.  
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15.  Voluntarily causing of hurt means, whoever does any act with 

the intention of thereby causing hurt to any person, or with the knowledge 

that he is likely thereby to cause hurt to any person, and does thereby 

cause hurt to any persons, is said “voluntarily to cause hurt.” 

16.   It is admitted by P.W.1 Momi Sarmah who is the wife of the injured 

that there is some monetary transaction between the accused and her husband and 

due to the dues which are to be paid to the accused by the injured, there was an 

altercation took place between them one month prior to the occurrence.  This is also 

corroborated by the evidence of the P.W.2 while deposing in cross examination. So  

there is enmity between the parties. Further, the P.W.2 stated that due to the 

assault to him by the accused his shirt was torn out which was also seen by police 

but police did not seize the same.  

17.  It has already been discussed earlier that the Medical Officer has not 

been examined and the medical report has not been exhibited by the prosecution 

side. The P.W.1 and P.W.2 have already stated that the P.W.2 took treatment and 

got operated in the Skylark Hospital but there is nothing on record to support the 

said version of the P.W.1 and P.W.2. So, it appears that the evidence of the injured 

P.W.2 has not been supported by material witnesses P.W.4 Biraj Baruah. Hence, in 

view of the above the accused is not found guilty for the offence U/s.323 of IPC.     

              O R D E R 

18.  In view of the above, I found that the prosecution has miserably failed 

to prove the case against   accused Tridip Hazarika   u/s  447/323  of IPC. As a result 

the accused person is acquitted and set at liberty. The liability of the bailor is 

extended for 6 (six) months from today as per provision of the amended Cr.P.C.  

19.               Judgment   pronounced in open court.    

20.          Set my hand and seal of this Court on this the 27th day of July, 2015. 

 

         (R. Das ) 
Chief Judicial Magistrate, 
     Sonitpur, Tezpur. 
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A P P E N D I X 

 

Prosecution witnesses 

1.  P.W.1 :  Smti Momi Sarmah,  

2. P.W.2 : Sri Pramod Sarmah 

3. P.W.3 : Sri Tikaram Sarmah 

4. P.W.4 : SriBiraj Baruah 

5. P.W.5 : Md. Kudrat Ali  

Defence  witnesses 

Nil  

Documents exhibited by the prosecution  

1. Ext.1 : Ejahar 

2. Ext.2 : Charge sheet. 

3. Ext.3 : Sketch map.  

    

Documents exhibited by the defence 

Nil.  

 

 

     (R. Das) 
            Chief Judicial Magistrate, 
                                                                                    Sonitpur, Tezpur 

 

 


